
 

Morton County Commission Meeting Agenda  

August 11, 2014 

Commission Room, Morton County Courthouse 

210 2
nd
 Ave NW, Mandan ND 

5:30 PM  

 

1. Call to order   

             Roll Call 

             Approval of Agenda 

             Approval of minutes of previous meetings 

             Approve monthly bills and payroll – Commissioner Strinden 

 

2. Lance Yohe & Ryan Norrell / Missouri River Stakeholders Group 

 

3. Linda Morris/County Tax Director 

• Cendak Development Corp Property/Fort Rice Building – Unsafe Conditions 

 

4. Daniel Nairn/County Planner 

Final plat approval request by Keith Boehm - Freeway Services Subdivision 

Final plat approval request by Jerry Schaff – Lincoln Meadow Subdivision 

Final plat approval request by Fred Berger – High Chaparral Estates First Subdivision 

Approval of variance request by James Schenatzki – for a second residence 

 

 

5. Mike Aubol/County Engineer 

 

 

6. Dawn Rhone/ County Auditor 

 
*ISSUES MAY BE ADDED OR DELETED BY MEETING DAY. 



Please note: These are unofficial minutes and are subject to change.  They will be approved and 

become official at the next regularly scheduled meeting. 

 
MORTON COUNTY COMMISSION REGULAR MEETING 
July 29, 2014 
 
The Morton County Commission Regular Meeting was called to order on July 29, 2014 at 5:30 PM by 
Chairman Strinden at the Morton County Courthouse, 210 Second Avenue NW, Mandan, North Dakota.  
Others present were Commissioners Leingang, Schulz, Zachmeier, Auditor Rhone and States Attorney 
Koppy.  Absent was Commissioner Boehm. 
 

Schulz moved and Leingang seconded to approve the agenda.  All voting aye, motion carried. 

 

Schulz moved and Leingang seconded to approve the minutes of the July 14, 2014 meeting.  All voting 

aye, motion carried. 

 

Leingang moved and Schulz seconded to approve bills. All voting aye, motion carried. 

 

Schulz moved and Leingang seconded to approve implementing a Drug & Alcohol Testing Program, with 

interviews of 2 vendors to take place before selection is made.  All voting aye, motion carried. 

Zachmeier moved and Schulz seconded to approve Pre-employment Testing, Random Draws, 

Reasonable Suspicion and Post Accident Screening as part of the testing program.  All voting aye, motion 

carried. 

Leingang moved and Schulz seconded to approve placement of a cattle guard on 19th Ave, south of the 

north line of the SE ¼ of Section 14 Township 134N, Range 81W, at the request of Tom Hunter.  County 

Engineer Aubol will inspect after the installation to ensure that it meets specifications.  All voting aye, 

motion carried. 

 

Zachmeier moved and Leignang seconded to appoint County Engineer, Aubol, as the County Surveyor 

under NDCC Chapter 11-20 and that he has the authority to hire surveying services as he sees fit under 

NDCC 11-20.02.  All voting aye, motion carried. 

 

Schulz moved and Leingang seconded to instruct Building Inspector, Tom Leibel, to send a letter to 

Cendak in regards to the unsafe building conditions in Ft Rice.  All voting aye, motion carried. 

 

The total of all county funds expended from July 15, 2014 through July 29, 2014, equals $ 742,425.06.        

A detailed list of funds expended by check is available for public inspection anytime during regular 

business hours at the Morton County Auditor’s Office.  

 

Leingang moved and Schulz seconded to adjourn at 7:37pm.  All voting aye, motion carried. 

     

Bruce Strinden, Chairman, Morton County Commission    _________________________ 

 

Dawn R Rhone, County Auditor     _________________________  



Stakeholders

North Dakota
Missouri River

North Dakota Missouri River Stakeholders (NDMRS)

Mission:	 Creating grassroots unity, leadership and direction to advocate and 
	 promote North Dakota’s Missouri River interests.

Goals of this effort
• To create unity and leadership for a North Dakota vision and voice on Missouri River issues. 

• 2014 Fall Workshop: to build momentum, interest, commitment (ownership).  

• 2015 Spring Conference: to develop leadership and direction to advocate North Dakota’s Missouri River  
	 interests.

How we got here!
•	2005 - Missouri River Joint Board (MRJB) formed to address local issues along the river.

•	2012 - Workshop attended by 65 North Dakota stakeholders resulted in the formation of a Leadership 
Committee to create a North Dakota Missouri River organizational strategy.

•	Funding provided by State Water Commission and Garrison Diversion Conservancy District to the MRJB to 
implement the 2012 workshop outcomes. 

•	The Leadership Committee established a path forward, a conceptual framework, and hired a project team 
to assist. 

The challenge: 
•	To foster understanding among North Dakota’s Missouri River interests – including views and needs of 

those stakeholders.

•	To develop agreement on key issues and work together to maximize the Missouri River’s potential in North 
Dakota.

•	To convey stakeholders’ goals within and outside the state’s borders, and then work to achieve them.

Why is this needed?
•	To enable North Dakota’s Missouri River interests to collectively meet about, educate, advocate, 

understand, or respond to Missouri River issues and challenges.

•	North Dakota needs greater unity and advocacy for what lies ahead - we need to start working together 
today to be ready for tomorrow!



What is needed?
• We need to develop a strong regional grassroots structure to listen, discuss, learn, educate, 

communicate, involve, advocate, and promote Missouri River issues.

•	Agreement by North Dakotans on the key issues whenever possible.

•	Commitment by North Dakotans to work together to realize North Dakota’s interests on the Missouri 
River.

•	A vision we all support and will help achieve.

What are some of the issues? 
• Access to water within reservoir boundaries	 • Sedimentation and delta formation
• Flood control	 • Noxious weed control
• Wildlife habitat	 • Land management
• Annual Missouri River operating plan	 • Missouri River Recovery Program
• Adequate water supplies	 • Irrigation
• Sovereign land management	 • Fishery health
• Recreational access (boat ramps)	 • Water quality
• Bank stabilization	 • Endangered species
• Floodplain management	 • Hunting access

What can you do to help?
•	GET INVOLVED!

•	STAY INVOLVED!

•	SHARE YOUR VIEWS!

•	LEAD!

Contact:
Ryan Norrell

Executive Director
rmnorrell@ndwaterlaw.com

701-223-4615

ATTEND THE SPRING CONFERENCE:
June 3-4, 2015
Ramkota Hotel
Bismarck, ND

ATTEND THE FALL WORKSHOP:
November 20, 2014

Bismarck State College
Bismarck, ND
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P&Z  SUMMARY |  FOR  AU GU ST  11,  2014  CO MMI SS IO N  MEET I NG  

This summary is intended to prepare Morton County Commissioners for the planning and zoning portion of the 

upcoming commission meeting, and brief Commissioners on issues addressed during the July 31, 2014 

Planning and Zoning Commission meeting. For more details, please contact the planning director or refer to 

the P&Z packet which is available on the county website. 

ITEMS ON COUNTY COMMISSION AGENDA: 

1. Request by Keith Boehm for final plat approval of a short form subdivision known as Freeway 

Services Subdivision and a zoning map amendment from Agricultural (A) District to Commercial (C) 

District for approximately 14 acres in the NE ¼ of Section 15, Township 139 North, Range 82 

West. 

a. Staff Report:  Applicant is seeking to expand two existing auditor’s lots into a 32 acre lot 
to accommodate expansions to the Freeway 147 truck stop. Most of the area is already 
zoned commercial, but an additional 14 acres of land would be rezoned from Agricultural 
to Commercial. The lot can be used for a truck stop only, and any addition uses would 
require addition subdivision. A stormwater management plan will be conducted during the 
building permit phase. Utility easements are shown on the plat, and staff recommends 
drainage easements along intermittent streams through the lot. 

b. Public Hearing:   Rusty Boehm, speaking on behalf of the applicant, asked to remove the 
40’ utility easement along the east side of the plat. An existing parking lot and weigh 
station are built up to the property line, and the landowner intends to pave additional 
area to the south up to their property line. The applicant stated that a utility easement on 
the east side would not be consistent with this use of their property. Ron Leingang stated 
that utilities are already present on the property. The Planning and Zoning Commission 
discussed utility easement options with the applicant, Missouri West Water, and county 
staff. 

c. P&Z Action:  Recommended approval of the final plat on a 4-0-1 vote, with the following 
conditions: 

i. A drainage easement is granted for all land within the northern portion of the 
plat below the elevation contour of 1877 ft. 

ii. A utility easement is granted along the northern, southern and western edges of 
the plat, remaining 40’ in width, and no easement is necessary along the eastern 
edge of the plat. 

iii. A 50’ drainage easement is granted following the contours of the intermittent 
stream in the southern half of the plat. 

iv. A corridor is shown and labeled on the plat for the existing sewer line between 
the platted area and the lagoon on the adjoining property. 

d. Easement Clarification:  Staff recommends some revised legal language for the 
Certificate of Dedication on the plat, based on unique circumstances of this site: 
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“We, the undersigned, being sole owners of the land platted hereon, do hereby 

voluntarily consent to the execution of said plat. 

We also dedicate easements to run with the lands for the installation, operation, 

and maintenance of water, sewer, gas, electricity, telephone, or other public utility 

lines of services, including ingress and egress for public utility employees or 

agents, under these certain strips of land designated as “utility easements;” Said 

easements do not grant the right to install any above-ground utility lines.  The 

landowner and its heirs, successors, or assigns shall not place any buildings, 

structures, or other improvements capable of obstructing the installation, 

operation, or maintenance of sub-surface public utility lines within said utility 

easements. The public utility shall restore any damage to natural ground and 

crops growing thereupon or any improvements within the utility easement made 

prior to the date of recordation of this plat, including but not limited to surfacing 

for motor vehicle access or parking, incurred by a utility’s land disturbance to its 

condition prior to the disturbance, but the public utility shall not be responsible for 

the restoration of any improvements within the utility easement, including but not 

limited to surfacing for motor vehicle access or parking, that have been made 

after the date of recordation of this plat. 

We also dedicate easements to run with the lands for the prevention of 

obstructions to the free flow of stormwater on, over, or under certain strips of land 

designated as “drainage easements.” 

2. Request by Jerry Schaff for final plat approval of a long-form subdivision known as Lincoln 
Meadows Subdivision, consisting of five lots, in the NE ¼ of Section 25, Township 138 North, 
Range 81 West, and the NW ¼ of Section 30 Township 138 North, Range 80 West. 

a. Staff Report:  No conditions were placed on the preliminary plat and no changes are 
being proposed for the final plat, so the final plat review is concise. The stormwater 
management plan projected no increase in water runoff into adjoining properties and no 
facilities are proposed. However, there are low areas in some of the lots that cause 
concern. Staff discussed the need for positive drainage on all lots to ensure the homes do 
not have trouble with standing water on lots and groundwater seepage. 

b. Public Hearing:  Utility easements and potential closure of the section line was discussed. 

c. P&Z Action:  Recommended approval of the final plat with the following conditions (no 
zoning amendment is required): 

i. All lots achieve positive drainage to mitigate the potential for standing water, 

and any increased runoff resulting from changes to site conditions meet county 

stormwater standards, as inspected and approved by the County Engineer. 

ii. Recommend approval of a variance for a cul-de-sac. 

3. Request by Fred Berger for final plat approval of a long-form subdivision known as High 

Chaparral Estates First Subdivision, consisting of 18 lots, and a zoning map amendment from 
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Agricultural (A) District to Residential (R) District in the SW ¼ of Section 17, Township 138 North, 

Range 81 West. 

a. Staff Report:  There were four conditions placed on the preliminary plat by the 
Commission, and staff believes these four conditions have been sufficiently met. A 
detention area is proposed along the southern portion of the subdivision as detailed in the 
stormwater management plan, and a drainage easement is provided along the primary 
waterway feeding this area. The natural waterway is proposed to be altered somewhat 
to create a more convenient buildable area on a lot. 

b. Public Hearing: No members of the public addressed the Planning and Zoning 
Commission. 

c. P&Z Action: Recommended the approval of the final long form subdivision known as High 
Chaparral Estates First Subdivision, and a zoning map amendment of Agricultural (A) 
District to Residential (R) District, and granting the County Engineer authority to approve 
alterations to drainage easements based on the site conditions before the final plat is 
recorded. 

4. Request by Morton County Highway Department for a temporary special use permit for a 
construction staging area in the SE ¼ of Section 10, Township 139 North, Range 86 West. 

a. P&Z Action: Recommended approval of the Temporary Special Use Permit with the 
following conditions: 

i. The use will be completed by June 30, 2014, at which point the temporary special 
use permit becomes void. 

ii. Remediation of the staging area shall be complete by December 31, 2014. 

5. Request by James Schenatzki for a variance to allow a second residence on Lot K of Schlosser’s 
First Subdivision in the NW ¼ of Section 33, Township 140 North, Range 81 West. 

a. Staff Report:  A variance is being requested to build a second home on a 1 acre lot in a 
residential zone. The house would be one bedroom with dimensions of 24’ x 30’. All other 
setbacks and lot restrictions can be met. The extraordinary hardship claimed is the need to 
provide an independent living arrangement for a son with disabilities, and the lack of 
space for creating an addition to the house in any other way. There appears to be 
sufficient space for any septic system improvements necessary. The site is not currently in 
the floodplain, but is expected to be next year. 

b. Public Hearing:  No members of the public addressed the Planning and Zoning 
Commission. 

c. P&Z Action:  recommended approval of the variance subject to the following conditions: 

i. No more than one bedroom is included within the dwelling unit 

ii. The dwelling unit remains one story in height. 

iii. To protect human life and health and minimize property damage, the construction 
of the dwelling shall comply with all requirements of Morton County’s floodplain 
ordinance, given that the property is expect to be part of the Special Flood 
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Hazard area in the near future.  

The Planning and Zoning Commission also asked the Planning Director to research changes 
to the regulations to allow second homes on properties under certain conditions without a 
variance. 

ITEMS NOT ON COUNTY COMMISSION AGENDA: 

1. Request by the Morton County Planning and Zoning Department for adoption of the Morton 
County Land Use Code, which is an update to and replacement of the Morton County Zoning 
Regulations currently in effect. The Morton County Land Use Code is enabled by Chapter 11-33 
County Zoning and Chapter 11-33.2 Subdivision Regulation of the North Dakota Century Code, 
applies to all land in Morton County outside of incorporated cities and their extraterritorial areas, 
and is proposed for the purpose of promoting public health, safety, morals, comfort, and general 
welfare through implementation of the goals and objectives of the Morton County Comprehensive 
Plan. 

a. P&Z Action:  Voted to keep the public hearing open until the August Planning and Zoning 
Commission meeting to allow commissioners more time to review the draft. 

ATTACHMENTS 

1. Final Plat of Freeway Services Subdivision (without P&Z Commission recommendations) 

2. Memo on drainage easements and utility easements 

3. Final Plat of Lincoln Meadows Subdivision 

4. Final Plat of High Chaparral Estates 1st Subdivision 

5. Site Plan for Schenatzki Variance 
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MEMO 

TO: Morton County Commissioners 

FROM: Daniel Nairn, Director of Planning and Zoning 

DATE: August 5, 2014 

SUBJECT: Utility and Drainage Easements on Plats in Morton County 

PURPOSE AND BACKGROUND 

The purpose of this memo is to describe the general legality and practice of utility easements and 

drainage easements on subdivision plats in Morton County, and to clarify the current rights and 

responsibilities granted to the public utilities, landowner, and Morton County in these corridors. 

Utility easements are a common feature on plats in Morton County and other localities in North Dakota.  

The purpose of these easements is to allow public utilities, such as electricity and water, the legal right to 

access property through a designated strip of land shown on the plat. The Morton County Zoning 

Regulations allow the County Commission to require such easements during the subdivision process. In fact, 

provision of access for utilities is one of the stated purposes of the subdivision article, and the Planning and 

Zoning Commission has the responsibility to envision future needs and serve the public interest. 

Drainage easements are also granted on plats in Morton County, although they are less common. The 

purpose of a drainage easement is to allow free flow of stormwater through a designated corridor, or to 

allow storage of stormwater in a detention area constructed to meet county stormwater management 

standards in Article 21 of the Zoning Regulations. Drainage easements are part of an efficient stormwater 

system that prevents flooding of adjoining properties. 

FIGURE 1 UTILITY EASEMENT IN MARY’S MEADOWS 2ND (2013) 

FIGURE 2 DRAINAGE EASEMENT IN HARMON VILLAGE 4TH (1996) 
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UTILITY AND DRAINAGE EASEMENTS IN NORTH DAKOTA LAW 

The North Dakota Century Code enables counties to enact a subdivision ordinance that includes easement 

requirements for public utilities and drainage on plats. According to NDCC 11-22.2-04, counties may 

ensure that “adequate easements or rights of way shall be provided for drainage and utilities.” The 

Century Code requires that “the purpose of any easement shown on the plat must be clearly stated.” (40-

50.1-01). Although easements are not mentioned specifically, the Century Code is clear that any “donation 

or grant” shown on a plat constitutes a conveyance of title to the public or any other entity/entities 

designated on the plat (40-50.1-05). This would seem to imply that an easement on a plat affects a 

similar conveyance of the rights contained in the easement. 

More detail on the function of these easements is provided in NDCC Chapter 47-05. Drainage easements 

are defined as the “right of having water flow without diminution or disturbance of any kind.” Utility 

easements would be classified, in this chapter, as a right of way. State limitations on easements are 

minimal. They are only required to have clearly described location and a specified duration (up to 99 

years). NDCC 47-05-09 and NDCC 47-05-10 identifies the holder of the easement as the “dominant 

tenant” and grants this party broad rights to remove obstructions to the enjoyment of the easement and 

enforce the terms of the easement.  

UTILITY EASEMENTS IN MORTON COUNTY LAW AND PRACTICE 

The current Morton County Zoning Regulations stipulate that subdivision plats “shall provide for at least 

forty (40)-foot utility easements where necessary for overhead or underground utilities.” (Article 22, 

Section 5.B.1). Even properties that are exempt from the subdivision process due to the size of the parcel 

still have to provide utility easements before a building permit may be issued (Article 22, Section 2). The 

draft Morton County Land Use Code retains both of these provisions in Section 7-070(1) and Section 7-

030(1)(f), respectively.  

The county regulations do allow some flexibility in easement widths and placement with the clause “where 

necessary.” Generally, the stated forty foot width has been the practice for subdivision plats in recent 

years. The subdivision regulations do not specify where the utility easements should be placed. In most 

cases, county staff, the developer, and the public utilities discuss where easements would be most 

appropriate, and these recommendations are included in the plat or staff report to the Planning and 

Zoning Commission. Each site is unique, and the parties consider factors such as future utility needs, any 

existing constraints, and routes of least inconvenience to the landowner. Typically, the easements are 

placed along rights-of-way or side property lines. Easements are less common along rear property lines or 

through a property, but this is sometimes practiced. 

All plats must contain an owner’s certification of dedication to allow the owner to sign the plat and assent 

to all conveyances. Plats in Morton County routinely include the following language in the certification: 

“I/we also dedicate easements to run with the lands for water, sewer, gas, electricity, telephone, 

or other public utility lines of services under, on or over these certain strips of land designated as 

“utility easements.” 

I’ve not been able to figure out where this language comes from, but surveyors have been including this 

exact language on plats in Morton County and throughout North Dakota for at least the last forty years. I 

am not aware of any previous controversy over how this language should be interpreted. 
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Other counties in North Dakota have requirements for utility easements in their subdivision ordinance that 

are much like Morton County’s, and these easements are commonly found on plats throughout the state. 

However, no other county requires easements to be as wide as Morton County’s 40 feet. Typical utility 

easements found in other counties are between 10 and 20 feet in width. The Morton County Zoning 

Regulations of 1967 required utility easements of 10 feet, but this was later changed to 40 feet. 

I am not aware of a release of a public utility easement on a plat occurring in Morton County, but this has 

been done in other North Dakota localities. In such cases, easements are vacated when there are no utilities 

currently in the easement and no reasonable expectation of any utilities in the future, as determined by the 

local government in consultation with all effected public utilities. The vacations are done through resolution 

by the governing body after a public hearing, following NDCC 40-50.1-16 and 47-05-12. These are 

known variably as an “easement release” (Bismarck) or a “reciprocal release and relinquishment of 

easement” (Fargo). In the Morton County Land Use Code, this would be included most logically under the 

Subdivision Plat Vacation process of Section 10-090.  

DRAINAGE EASEMENTS IN MORTON COUNTY LAW AND PRACTICE 

A requirement to include drainage easements on plats, in certain circumstances, is found in the Article 22 of 

the Morton County Zoning Regulations: 

“Where a subdivision is traversed by a water course, coulee, drainage way, channel, or stream, 

there shall be provided a storm water easement or drainage right of way conforming substantially 

with the line of such water course, such further width or construction of both that will be adequate 

for such purpose.” (Article 22, Section 5.B.2) 

This provision was in the original 1967 ordinance, and it has not been altered. It is retained in the draft 

Land Use Code, only the extent of a 10-year flood event is added to help determine an appropriate 

width. For many subdivisions that are not traversed by a natural or graded waterway, the requirement 

does not apply. Where drainage easements have been provided in Morton County, they have ranged 

from 25 feet for small-scale coulees to 100 feet for full streams. It is not uncommon for drainage and 

utility easements to share a corridor. 

In the past, drainage easements have not included any language in the owner’s certification of dedication 

on Morton County plats, but staff has recently recommended the following to state their function (and 

comply with NDCC 40-50.1-01) 

“I/we dedicate easements to run with the lands for the storage and management of stormwater 

and the prevention of obstructions to the free flow of stormwater on or over certain strips of land 

designated as “drainage easements.” 

The essential purpose of these easements is to protect against flooding, especially of upstream properties, 

resulting from obstructions to an existing drainage system, either natural or man-made. Therefore, the 

primary responsibility of the landowner is to prevent any obstructions. Permanent buildings, re-grading, 

fencing, and any alteration to the land that would diminish water flow in a rain event is prohibited within a 

drainage easement. A drainage easement would also presumably grant the right to Morton County to 

access the property to remove any obstructions to stormwater flow, as needed. 
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The question has been posed whether the terms of a drainage easement would be met if the property 

owner fills a natural stream and replaces it with an underground stormwater system. I have not been able 

to find any case law or guidance on this question from a North Dakota source, but courts in other states 

have allowed property owners to bury natural drainage systems (or daylight buried systems) within an 

easement, as long as the same flows are maintained through the easement. The essential purpose of the 

easement would be met. Any land disturbing activity to bury a natural stream would already require 

approval from the County Engineer, through Article 21 Stormwater Management, and likely state or 

federal agencies. The county engineer could verify that flow is maintained in the new system. I do not 

believe a drainage easement would preclude this option. 

CONCLUSION 

The use of utility and drainage easements on subdivision plats is well established in Morton County law 

and practice. There is a certain degree of discretion afforded to the Commission to determine appropriate 

widths and locations of these easements. There may also be unique circumstances that call for the 

clarification of the rights and responsibilities of the easements with specific terms and conditions included 

on the plat. Within the boundaries of the law, it is appropriate to analyze these details in light of each 

specific situation, as long as the general intent of the subdivision ordinance and comprehensive plan is 

maintained – to provide for future utility needs of the public and to protect the county’s natural water 

resources and the rights of adjoining property owners. 

 








